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PREFACE 





On September 13, 14, and 15, 1955, the Subcommittee on Antitrust 
and Monopoly of the Committee on the Judiciary conducted public 
hearings at Washington, D. C., on the subject of foreign trade, at 
which time business organizations, interested governmental agencies, 
and lawyers specializing in the foreign antitrust field were heard. 
Following these hearings, the chairman of the subcommittee, accom- 
panied by the subcommittee chief counsel, Joseph W. Burns, during 
the last week of September and the first week of October 1955 held 
conferences in London, Paris, and Rome with representatives of the 
American chambers of commerce and also with representatives of 
business and government in each of the mentioned cities in order 
better to appraise the conditions under which American businessmen 
were required to operate with respect to their trade and investments. 

The following memorandum prepared by the chief counsel, Joseph 
W. Burns, is presented as a résumé of the conferences heretofore men- 
tioned with the thought that it will be of assistance to the subcom- 
mittee in determining what, if any, legislative action should be 
recommended in the field of foreign trade and foreign investment. 

My own views regarding cartels and other international monop- 
olistic arrangements are we known. However, | believe that serious 
consideration should be given to all aspects of this problem. For 
this reason I feel that this résumé of the opinions and sentiments 
expressed by the American businessmen and others at the above- 
mentioned conferences should be given serious study. 

It should be emphasized that this memorandum reflects the views 
of American businessmen abroad, and in no way whatsoever reflects 
the views or conclusions of the staff of the subcommittee or any of 
its members. 

Hariey M. Kitcors, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Sulisiory. 
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It is inevitable in a aaa society that some governmental policies 
may conflict with each other in purpose, or at least in their operation. 
In the course of our study of the antitrust laws it has been represented 
to us that the antitrust policy of the Government at times conflicts 
both in purpose and in operation with our foreign trade policy. Upon 
its organization, the Subcommittee on Antitrust and Monopoly made 
every effort to publicize the nature and broad extent of the study in 
order to call to the attention of interested parties the desire to receive 
their points of view. In the area of foreign trade this brought forth 
detailed letters from many domestic organizations, associations, and 
corporations, and, in addition, letters from the American Chamber of 
Commerce in London and the American Chamber of Commerce in 
Italy. The theme of their representations was that conditions and 
the im in foreign countries differed from those in the United States 
to the extent that a strict application of our antitrust laws to foreign 
trade, investment, and patent licensing abroad raised serious obstacles 
which hindered American businessmen in carrying on activities which 
were being encouraged by our Government’s foreign policy. Since 
the chairman of the subcommittee planned to be in Europe on other 
Senate business, it was decided it might be helpful to the subcom- 
mittee to obtain a firsthand impression of these conditions abroad. 

The American Chamber of Commerce in London expressed the 
view that the antitrust laws should not apply to acts performed 
outside the territorial limits of the United States. It believes that 
the best interests of our country require that they be confined, as it 
believes was originally intended, to activities within the United 
States. The London chamber emphasized that it did not oppose 
our antitrust laws, but, on the contrary, wholeheartedly supported 
our competitive system. Furthermore, it is convinced that healthy 
competition has been one of the main factors in the successful growth 
of our country, and is essential to its welfare, and that a greater 
measure of internal competition would benefit the United Kingdom 
and other countries in Europe. However, its members feel that as 
guests in an alien land they must be careful not to be too critical of 
the customs and methods of their hosts. They welcome the steps 
which are being taken to insure a larger measure of competition in 
the economy of the United Kingdom by the British Government. 
However, they feel that they can do no more than wait upon events, 
and can neither publicly advocate more than their hosts are willing 
to do themselves, nor refuse to cooperate to the extent prudent under 
the rules of business laid down by them. 

As background information, the London chamber pointed out that 


under the common law of England, agreements between competitors 
restraining trade are considered by the courts in the light of their 
| 1 
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effect upon the public interest. Since the test in England is whether 
the agreement is unreasonable as “between the parties,” the result 
has been that no one has succeeded in establishing that an agreement 
which is reasonable as between the parties is contrary to the public 
interest. Its competitors combine to fix prices, to allocate the trade 
among themselves, and to exclude outsiders, but it may not be at 
all difficult to show that such arrangements are perfectly reasonable 
as “between the parties.” The view is taken that the courts should 
not lightly interfere with the sanctity of contracts and that the 
public may very well benefit from having reasonable and _ stead 
prices. A most important point, the London chamber emphasized, 
is that the question of public interest is examined from the standpoint 
of the workers and owners of the enterprises concerned as well as 
that of the consumer. 

In view of this approach by the courts, it has been left to the legisla- 
ture to determine whether restrictive prices are, or are not, contr 
to the public interest. To accomplish this, Parliament established the 
Monopolies and Restrictive Practices Commission in 1948, and: gave 
it the task of conducting investigations where instructed to do so 
by the Board of Trade. If certain conditions are found to prevail, 
and they were so instructed, the commission was to report whether 
or not the practices found to exist operated, or were expected to 
operate, against the public interest. Where they reported unfavorably, 
the commission was also instructed to consider ‘“‘whether and if so 
what action * * * should be taken to prevent or remedy any 
mischief” to make recommendations if they thought fit to do so. 

The Monopolies and Restrictive Practices Commission has no 
counterpart in our American system. The preamble of the act of 
Parliament of 1948 setting up the commission states: 

An act to make provision for inquiry,into the existence and effects of, and for 
dealing with mischiefs resulting from, or arising in connection with, any condi- 
tions of monopoly or restrictions or other analogous conditions prevailing as 
respects the supply of, or the application of any process to, goods, buildings, or 
structures, or as respects exports. 

The duties of the commission are to investigate and report on 
matters referred to it by the Board of Trade. 

Section 6 provides: 

(1) A reference of a matter to the commission under the preceding provisions 
of this act for investigation and report shall specify the description of goods to 
which the reference relates and may be so framed as either— 

(a) to limit the investigation and report to the facts, that is to say, to the 
question whether conditions to which this act applies in fact prevail, and if 
so in what manner and to what extent, and to the things which are done by 
the parties concerned as a result of, or for the purpose of preserving, those 
conditions; or 

(b) to require the commission to investigate and report on the facts as 
aforesaid and also to investigate and report whether the conditions in question 
or all or any of the things done as aforesaid operate or may be expected to 
operate against the public interest. 

Where the reference requires the commission to make recommenda- 
tions, its reports are laid before Parliament by the Board of Trade. 

The Board of Trade makes annual reports on the work of the Mo- 
nopolies Commission. Most of the work of the commission has been 
investigations of specific industries. It has made one general report: 
Collective Discrimination: A Report on Exclusive Dealing, Collec- 
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tive Boycotts, Aggregated Rebates, and Other Discriminatory Trade 
Practices, issued in June 1955. 

e commission found there were six broad categories of agree- 
ments, as follows: 

1. Collective discrimination by sellers, without any corresponding 
obligation on the buyers. 

2. Collective discrimination by sellers in return for exclusive buy- 
ing (exclusive dealing). 

3. Collective adoption of conditions of sale (notably the mainte- 
nance of resale prices). 

4. Collective enforcement of such conditions of sale. 

5. Collective discrimination by buyers without any corresponding 
obligation on sellers. 

6, Aggregated rebates. 

On the basis of a detailed analysis of each category, the majority 
of the panel (7 out of 10) found that all the types of agreements ex- 
amined did in general affect the public interest adversely, some to a 
considerably greater degree than others, and that they should be 
generally prohibited by legislation. They said they were particularly 
impressed “by the effect of a binding and collective obligation in pre- 
venting manufacturers or distributors from experimenting and from 
trying out new or different ways of conducting their business.” Such 
obligations, they said, created an undue rigidity which might affect 
the numbers and kinds of concerns engaged in a trade, the trading 
methods of those established in the trade, and the level of prices both 
generally and to different classes of buyers. They thought, however, 
that the use of the practices might, pin re to suitable safeguards, be 
justified in the following exceptional circumstances: 

1. Where consumers are not able to judge the standard cf service 
whieh it is in their interests to demand from distributors, and the 
matter cannot conveniently be dealt with by legislation. 

2. Where an exclusive-buying or exclusive-dealing agreement pro- 
tects an industry of strategic importance or one that is peculiarly 
susceptible to damage from imports, and protection by Government 
action is impracticable. 

3. Where a common-price agreement is found after inquiry to 
operate in the public interest and agreements within the scope of 
their present inquiry are necessary for its effective operation. 

4. Where the practices are necessary to enable small firms to com- 
pete with a very large concern which is itself employing restrictive 
practices. 

The majority then considered two possible courses of action: 

1. Compulsory registration and publication of agreements (with 
subsequent prohibition of those found after investigation to be against 
the public interest). 

2. A general prohibition of the practices, with provision for excep- 
tions, on the grounds stated above, in particular cases. 

They concluded that the second course was preferable, and suggested 
that exceptions should be made on the advice of an independent body 
which would assess the merits of each application for exception. 

The three members in the minority were not prepared to say that 
the investigated practices were in general injurious to the public 
interest. They recognized that some might be injurious in certain 
circumstances, but did not think that industries should be prevented 
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from using them without having an FRR of having their cases 
examined individually. They thought a general statutory prohibi- 
tion would create “a degree of flexibility’ in the law which might in 
the future prove undesirable. They preferred a system of compul- 
sory registration, with provision for the review and prohibition of 
agreements found to be against the public interest. 

The problem of collective agreements to enforce resale prices needs 
special mention. The commission drew a distinction between such 
agreements (which were within its terms of reference) and collective 
agreements fixing common prices (which are “enforced” by many of 
the other agreements studied but which were not considered within 
the terms of reference). One member of the majority and the three 
minority members disagreed with the majority conclusion that collec- 
tive arrangements for the enforcement of resale prices prescribed by 
individual manufacturers in general operated against the public inter- 
est. They considered it illogical that if it were lawful for individual 
manufacturers to fix resale prices, they should be debarred from en- 
forcing maintenance of those prices “in the most effective manner 
consistent with general law.’’ But the minority did agree that agree- 
ments, and the enforcement of agreements, obliging all the parties to 
fix resale prices or handle only price-maintained goods, were likely to 
be against the public interest. 

In discussions with others following this conference, it was ascer- 
tained that in the debate in the House of Commons on the recommen- 
dations of the Monopolies Commission report, there were sharp 
differences of opinion expressed. The Government, it was felt, did 
not. appear ready to adopt the majority recommendations, at least to 
the full extent. A Government spokesman objected to the “odor of 
criminality’? he detected in the majority recommendations. It was 
stated that the Government proposes to introduce a bill to require 
registration of those restrictive practices which the Government would 
from time to time specify. The proposal appears to be to set up a 
tribunal, which would select such of the registered agreements as in 
its view requires examination. Parties to the agreements would then 
have to specify the agreements before the tribunal and it would have 
to discontinue or modify them if the commission so decided. It. ap- 
pears that no decision has been reached on the precise guidance which 
would be given to the tribunal, or what kind of tribunal might be 
created. It is interesting to note the commission’s report was limited 
to investigations and recommendations applied to collective agree- 
ments covering the specified practices and not to the practices them- 
selves. The prohibition of collective action alone left individual 
firms free to employ the same restrictions and discriminatory practices 
without hindrance. 

It was pointed out that in any study of British economic activity 
it must be borne in mind that there are clearly many restrictive 
practices which are not operated under any formal agreements amon 
firms or traders, which are based on longstanding trade customs an 
on the traditional British feeling for ‘playing the game.” A typical 
British business director probably still feels there is something un- 
gentlemanly and vulgar about too much competition. It is probably 
this same feeling which accounts to a large extent for the general 
public apathy which exists toward the whole problem of restrictive 
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practices. It would appear that no legislation can easily or quickly 
change this basic economic philosophy. 

Until such time as Parliament orders their discontinuance, it 
appeared that price and other agreements are perfectly lawful in 
England. 

he London chamber pointed out that economic stability is an 
important objective in British trade and measures which are taken 
to accomplish that objective and to protect that interest of traders 
are accepted by all segments of the economy, including the labor 
unions, as long as the oot fall into categories which the commission 
has criticized. The British approach is quite different from our own. 
There is a tendency to recognize the desirability of fixed and stable 
prices. Many of the trade associations actually fix their prices and 
this is expected by all segments of the community. The emphasis 
in England is on efficiency and economy, on the encouragement of 
new enterprise, on the fullest use and best distribution of men, 
materials, and industrial capacity, on the development of technical 
improvements, and the expansion of existing and the opening of new 
markets. The existing restrictive arrangements protect the small 
and perhaps the less efficient producer, which is the British method of 
keeping the small man in business. 

When foreign businessmen, including Americans, go into England, 
they must conduct their business as it is conducted there. It is not 
always easy for the foreigner to get into the local ‘“‘club” but it would 
be equally difficult for him to survive if he did not play according to 
the local rules. The Government does not tell businessmen what to 
do or what not to do. Each industry in trade makes its own rules, 
some very loose, some very tight, and in many cases no rules at all. 
The problem of finding out the rules and observing them is one of the 
essentials a foreign businessman has to learn. 

The difference in attitude toward business agreements is based upon 
the different psychological and economic atmosphere in the United 
Kingdom, It is a relatively small island with a large, compact, homo- 
geneous people. They have learned to live together in solidazit y and 
friendship. It is in their very nature to cooperate, to be tolerant of 
the rights of others, to be indulgent toward minorities. The British 
do not indulge in ruthless competition as such. For them it is natural 
to combine and cooperate. England is not in the same situation as 
America with its vast territory, enormous physical resources, and bal- 
anced internal economy. England has practically no natural resources 
other than coal. It must import 50 percent of its food and practically 
all of its raw materials. It is the biggest importing nation in the world, 
and in order to pay for its necessary and vital imports it must export 
up to the capacity in order to survive. Therefore, the emphasis in 
England is on exports. Any new business coming into England must 
satisfy the Government authorities that the new enterprise is in the 
national interest—that is, it must either produce exports or it must in- 
troduce into England a new product or thing which will be more effi- 
cient and contribute to the national well-being. 

The London chamber stated that the principles recently enunciated 
in American courts that American companies cannot enter into ar- 
rangements with competitors abroad to form joint companies, partner- 
ships, or other joint ventures which provide that the American parent 
will not compete in the British market with the joint venture or its 

69467—55——2 
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own subsidiary, appear to introduce an alarming limitation on the 
American freedom to trade or invest in foreign countries. 

The London chamber cited an instance where an American company 
abandoned its British venture because of the interpretation of our 
antitrust laws. This was an important American manufacturer 
which owned for a great many years a 49-percent interest in a British 
company manufacturing similar products in England. The agreement 
provided for the exchange of technical information and know-how and 
certain markets were reserved for each company. When the American 
company came to realize that it was vulnerable to the then current 
interpretation of our antitrust laws, it renegotiated a new agreement 
with the British company in an endeavor to satisfy our Justice 
Department. The Justice Department, however, would not accept 
the new agreement and pressed the American company to divest itself 
of its interest in the British company. At first the American company 
decided to stand trial, but finally accepted a consent decree whereby 
the American company trusteed all of its stock in the British company 
to independent trustees to look after the beneficial interests of the 
Americans. The officers of the American company were enjoined 
from communicating with their former British associates. This was 
an intolerable situation for the American company, as it thereby lost 
the management authority in the British company and lost the power 
to say how its own capital contributions should be used. Under the 
circumstances it took the first opportunity to sell its holdings in the 
British company. Now this very important American company, 
which has plenty of competitors both in the United States and abroad, 
has been driven from the foreign field to the detriment of the best 
interests of the United States. At the same time the British economy 
has been deprived of the benefits of the know-how of a very substantial 
industry. 

The London chamber feels that as long as international business 
arrangements do not operate in the United States, their validity must 
be determined by the law of the place where they operate and not b 
American laws. They feel it constitutes a direct interference with 
the internal affairs of a friendly nation for us to declare unlawful 
business arrangements which operate in that country and are lawful 
there and do not operate in America. For example, investors in a 
joint enterprise, to which an American concern is an important party, 
may suffer substantial losses if at a later date it is decided that the 
arrangement is unlawful under the American law and that the Ameri- 
can concern is prohibited from participating further or is required by 
American courts to compete. 

The London chamber advocates adherence to the principle stated 
by Mr. Justice Holmes in the American Banana case to the effect that 
the character of an act is lawful or unlawful must be determined wholly 
by the law of the country where the act is done. For those who are 
devoting their lives and energy to promoting the foreign trade of the 
United States, this appears to point the right way to proper inter- 
national business conduct. They consider it inappropriate for us 
to insist on our right to apply our laws to their operations within 
British territory. They feel that a due regard for international comity 
requires that the British be left free from interference on our part when 
it comes to establishing and maintaining the terms and conditions of 
trade in their own country. 
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The London chamber pointed out that we have been spending vast 
sums on foreign aid to help friendly foreign countries build up their 
economies to establish a bulwark against communism. Private 
American enterprise can help the American objective by contributing 
know-how and capital to enterprises in these foreign countries. This 
method gets down to the root of the problem and saves the American 
taxpayer. They feel that the attitude of our Department of Justice 
is a positive deterrent to the dissemination of American know-how 
and of capital investment abroad and obviously prejudices the welcome 
which our hosts are willing to extend to American businessmen. 
This tends to block and retard the very farsighted policies of foreign 
development and the strengthening of our allies which Congress has so 
wisely and consistently supported since the war. They believe that 
the present impact abroad of the antitrust laws was not the result of 
deliberate act or acts of Congress, but rather in a large interpretation 
of those acts by the Department of Justice. By aa interpretations 
they feel the Department of Justice has unfortunately not only done 
great coiewampe | amage to American business abroad, but has lowered 
the prestige of the United States as well. They feel that some of the 
suits which have been instituted by the Department of Justice have 
seemed so grotesque to people in foreign countries as to bring ridicule 
on the good name and commonsense of Americans. 

In the view of the London chamber, it is incomprehensible to 
American businessmen abroad that their Government should pursue 
them in their legitimate business projects, and endeavor to encompass 
them with laws which were obviously intended to apply to Americans 
operating at home. No one in America is harmed by any arrange- 
ment which an American company might make in a foreign country 
with a national of that foreign country, which arrangement is to be 
wholly operated outside of the state. 

The London chamber regretted the action of the Department of 
Justice in whittling away the authority granted by Congress in the 
Webb-Pomerene Act which it feels provided adequate protection for 
competition within the United States. It cited an instance where 
several American companies engaged in the same line of manufacture 
and sales joined together under the Webb-Pomerene Act to form a 
joint enterprise to manufacture and sell their products in many of the 
foreign countries of the world. Eventually as business grew, and the 
joint venture learned more and more about this foreign business, and 

ecause of various tariff situations in many foreign countries, they 
logically established factories abroad in strategic places where their 
American-manufactured products could not enter or were priced out 
of the market. These factories abroad prospered. Now, at this stage, 
our Justice Department brought suit against these companies in 
America, the result of which was to break up the foreign venture which 
had been established under the Webb-Pomerene Act and to force these 
American companies abroad to compete. The London chamber 
called it a very serious and costly matter to break up a going business, 
but this actually was done to the great harm of the American com- 
panies. Now, instead of having one selling organization abroad 
which could be handled with the lowest overhead and in the cheapest 
manner, each one of these companies must maintain separate overseas 
organizations, which adds to the cost of selling American goods. 
The sad thing is that these American companies today are not prosper- 
ing in the same manner as they did when they operated abroad 
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conjointly. The action of the Department of Justice was destructive 
of American enterprise and investment abroad, the chamber believes. 

The London chamber stated that one of the favorite ways for 
American companies to profit by their patents and know-how is to 
license foreign companies to manufacture the American product 
abroad. This nearly always automatically grants a certain exclusive 
territory to the licensee, and the Department of Justice appears to 
hold that this process is an infringement on our antitrust laws. A 
case was cited where an American company found it could not sell 
its product within a certain foreign country. It had an opportunity, 
however, to license a local company to manufacture its product, and 
it wished to do so and also to confine the sales of that product man- 
ufactured by that specific foreign company to that same country. 
The American company’s lawyers were advised that the Department 
of Justice would hold this licensing agreement as unlawful, and the 
American company therefore had to forego any profits which it might 
have made out of this licensing arrangement. The result is that none 
of the products of this company are sold in that particular foreign 
country, and the American economy is deprived of the earnings of 
that American company and the American Government is deprived 
of the taxes which it might have received on the earnings of that 
particular American company. 

The London chamber believes that the American national interest 
is not served by such interpretations of our antitrust laws. It feels 
that such interpretation does our country and our interests a great 
disservice. In the past our State Department has welcomed such 
business deals abroad because of the fact that they were positively in 
the national interests of our country, only to find that the Department 
of Justice has attacked the arrangements on its own narrow inter- 
pretation of the antitrust laws. 

The London chamber expressed the view that the only hope of 
Britain’s survival economically is to enlarge and perfect her indus- 
tries. This fact dominates her thinking and action. It is true that 
British industry today welcomes American participation in its stren- 
uous effort to accomplish this. It seeks energetically to share in 
American know-how, engineering skill, production techniques, and 
distribution methods. Productivity teams have returned from 
America not only with a great deal of knowledge of American methods 
and skills, but in a great many instances with ties and associations 
that can mean a great deal for Britain and open avenues of trade 
for many American businesses. This is a two-way stream of knowl- 
edge, as similar benefit has passed from Britain to our country. 

It believes that it is of the greatest importance to both countries 
to protect and foster these ties and associations rather than to impede 
or even destroy them. Yet one of the greatest obstacles to this 
healthy and vital development is the destructive effect of our anti- 
trust laws, which have been interpreted to discourage arrangements 
abroad, in the opinion of the London chamber. 

As an example of undesirable antitrust activity by the Department 
of Justice it cited the case where an American manufacturer acquired 
an investment in an English company engaged in the same line of 
production in this country. This investment was substantially less 
than 50 percent, but the two companies had an agreement that the 
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arties would make available to each other technical skill and know- 

ow, and would not manufacture or sell in each other’s territory. 
The arrangement was not limited to the United States and Great 
Britain, but applied to many other countries as well. Proceedings 
were instituted in the United States under the antitrust laws against 
the American company, and as a result the agreement was canceled. 
The American company also sold its investment in the British 
company. 

Instead of the result being (as perhaps the law intended) that the 
American company entered the territory of the British company and 
actively competed with it, all that has happened is that the coopera- 
tion between the two has ceased and the American concern has lost 
its British investment. There has been no competition, and there is 
no prospect of any competition. There is no doubt that this action 
handicapped the British company, and there is no doubt it did not 
benefit the American company, the chamber feels. 

This sort of thing discourages British companies from effecting 
—e with American companies when there is a risk that, 
after having done so, such arrangements would be canceled because of 
the impact of the antitrust laws. This can only mean that British 
companies will avoid arrangements with companies in the United 
States and will seek to effect ties with continental companies, with 
which they can enjoy freedom of uninterrupted trading. 

The London chamber feels this kind of development is doing our 
country alot of harm. It questions the desirability of driving Ameri- 
can business out of this kind of association. It inquires why the 
British, who want our help, finance, skill, and know-how, should be 
forced to turn to the Swiss, Germans, and others on the Continent. 
It feels that our antitrust policy is a deterrent and discouragement to 
American association with foreign companies. It is not helping us, 
and in many instances it is depriving countries which it is our policy 
to support by providing the benefits of our trade and skills. 

Regardless of the ability of businessmen in the United States to 
conduct their business with the great uncertainties of the antitrust 
laws, in foreign countries these uncertainties are a serious handicap. 
Foreign concerns do not understand our laws and do not like making 
arrangements which may later have to be broken. 

In answering the contention that arrangements and agreements 
made abroad may have consequences within the United States, the 
London chamber expressed the view that unfavorable consequences to 
our country now obtain under the present interpretation of our anti- 
trust laws. They cited these consequences as follows: 

(1) The discouragement of our overseas investments. 

(2) The loss of income to our country, with its consequent 
harmful effect on our economy. 

(3) We will lose our association with overseas industry, with 
all the benefits this provides. 

(4) We shall drive our overseas associates to seek arrangements 
with other companies in other countries, where freedom to trade 
exists. 

(5) We shall miss a great opportunity to promote international 
good will, and shall prejudice our position of friendliness and stifle 
international goodwill toward us. 

(6) We risk being isolated. 
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The London chamber disagreed with the point of view expressed at 
our hearings in Washington that any abieetion | in, or change in, our 
antitrust laws with respect to foreign trade might set a b example 
since other countries were gradually coming around to our ideas of free 
competition. It believes that the possibility of any other countries 
adopting anything like our antitrust laws is far in the distant future. 
In the meantime we should approach it slowly by setting an example 
of the right way to approach the expansion of overseas trade. e 
should endeavor to avoid attempting to impose our laws on activities 
of other countries, but strive gradually to educate them to the bene- 
fits to be derived from free competition in a free enterprise. Until 
such time as they determine to accept this, we have no right to impose 
our laws on them, to the detriment of our ‘industries and our country, 
in the chamber’s view. 

The London chamber feels that the antitrust laws are, in effect, 
saying, ‘‘You cannot do business abroad.” It feels that if an American 
manufacturer were able to export his product into any other country 
competitively, he would do so and would not seek to establish an 
association with any company in another country. It is because he is 
unable effectively to compete in England and other countries that he 
seeks the next best thing, which is to establish some association there. 
He would not lose at all, but would gain something from it, either 
by an investment in a company in England or by establishing an 
arrangement for the exchange of know-how which would contain some 
stipulations as price, territory, etc. His objective would be not to lose 
trade, so he would make the list arrangement he could to keep himself 
in trade. While competition is of great benefit to everyone, it is not 
always the most important thing and should not be our sole aim. 
There are other vital factors which do provide even greater benefits to 
mankind than competition may do. When an importing agency is 
started in England, the parties do business as long as possible, but 
when economic law steps in and prevents them from continuing, then 
they may have to switch to a licensing agreement or some other 
method which is agreeable to them both. This is the only alternative 
from being stopped from doing business. 

In a memorandum submitted to the subcommittee by the London 
chamber following the conference, it was stated there are four funda- 
mental objections to our present policy of applying our antitrust laws 
to the activities of our nationals resident abroad: 

(a) Penalties are imposed on American nationals which cannot 
properly be imposed on the nationals of other countries, thus 
putting Americans at a severe competitive disadvantage to 
foreigners. 

(6) Confusion and uncertainty are caused by creating conflicts 
with foreign laws and customs and subjecting Americans abroad 
to dual standards. 

(c) Other nations are deprived of the benefits of cooperation 
with American business. 

(d) The application of our laws to acts in foreign countries 
constitutes an intrusion by us into the internal affairs of other 
nations, an interference with their exclusive right to regulate 
trade within their own territories and a serious breach of the comity 
of nations. 

The London chamber stated it is frequently pointed out abroad 
that insistence on price competition tends to drive trade into the 
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hands of a few large strong companies and that the anomalies and 
contradictions in our antitrust laws result from efforts by our Congress 
to protect small-business men against the competitive drive of big 
business. In Great Britain and on the Continent, trade associations, 
cartels and other cooperative arrangements are largely designed to 
protect small business, to enable it to survive against the more powerful 
and frequently more efficient large organization. Although it is 
recognized that the consumer may sometimes benefit from the greater 
cfficiency of large concerns and from the fierce rivalry which commer- 
cial giants so frequently engender, it is pointed out that there are not 
as many business opportunities in small countries as there are in large, 
and very often protection of the small-business man is the greater 
social good. Cooperative arrangements which prevent his destruc- 
tion are thus tolerated and often encouraged in many countries. 

Furthermore, trade cooperation does not necessarily exclude some 
elements of competition. Even among members of long-established 
associations there is frequently keen rivalry in service and quality 
and in many cases there is price competition as well. Sometimes, it 
is pointed out there is even more price competition than in America 
as our restrictions against discrimination in price to different cus- 
tomers in the same class do not apply. 

It stated that it is not always realized abroad how radically the 
judicial interpretation of the Sherman Act has altered during the past 
10 years. Joint arrangements made outside the United States with 
foreign competitors which before the war would have been regarded 
as beyond the reach of the Sherman Act or otherwise lawful have been 
declared unlawful, with the result that not only have our own na- 
tionals suffered but foreign nationals, such as Imperial Chemicals In- 
dustries, Ltd., have been brought into our courts and compelled to 
conform to the newly interpreted requirements of our law in foreign 
markets, such as Canada, Argentina, and Brazil. 

It said that recent decisions have added to, rather than dispelled, 
the confusion and uncertainties of our laws as they are applied to 
operations abroad. Lawyers seeking to protect their clients from 
prosecution have leaned heavily on the side of caution, with the result 
that for all practical purposes in this field of law the remotest parts 
of Asia and Africa are treated as if they were States of our Union. 
It believes the antitrust difficulties of the Persian Consortium illus- 
trate these uncertainties and the extreme attitude of the Department 
of Justice. 

It is no answer to say that “reasonable” restraints abroad are per- 
mitted, as no one can yet say what are reasonable and what are not. 
The detached observer might readily have remarked that a combina- 
tion to salvage the vast petroleum wealth of Persia and to keep it 
from the hands of Communist Russia would be eminently sane and 
reasonable, but the Department of Justice thought otherwise and 
after all what the Department of Justice thinks, responsibly or not, 
is what counts so long as the present uncertainties of the law remain, 
the chamber feels. 

In the opinion of the chamber no halfway measures can remove 
this confusion and uncertainty. Only a simple, clear-cut rule that 
acts performed abroad are beyond the scope of our law will enable 
our nationals effectively to increase our trade and investments abroad. 

The chamber stated that agreements for the exchange of secret 
information and know-how require some form of restriction upon 
competition between the parties. It is not to be expected that an 
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American manufacturer would make available trade secrets to a 
British concern in the same line of business if the effect of this were 
to create another competitor within the United States. Correlatively, 
the other party would be equally anxious to avoid giving information 
to Americans which would introduce a competitor in the United 
Kingdom. It is thus customary in arrangements of this nature to 
stipulate that the parties will not compete in each other’s territories. 
Similarly, investments by Americans in manufacturing and distribut- 
ing organizations abroad frequently involve agreements not to com- 
pete. The chamber said that because such arrangements may be 
construed to constitute direct restraints of our foreign commerce, our 
antitrust laws are preventing their conclusion. 

It stated that there is no doubt but that our general philosophy has 
had considerable impact on the commercial life of other countries. 
It finds antitrust laws coming into fashion not only where labor 
governments are in control but also where conservatives, as in England, 
regard it as politically desirable. At the same time it finds that 
proposals are frequently different in fundamental respects from our 
Sherman Act and there are numerous instances of violent rejection 
of our philosophy and methods. For example, both Germany and 
Japan are rapidly discarding the legislation which our occupying 
authorities imposed upon them. Although there are indications that 
Germany will retain some measure of regulation over discriminatory 
trade practices (and Great Britain is moving in the same direction) 
there appears to be unanimous disapproval of our fundamental 
philosophy that competitors should not be permitted to regulate 
trade among themselves. 

The London chamber stated our insistence on active competition 
by our nationals in foreign countries constitutes not only an intrusion 
into their affairs; it is also an active interference with the exclusive 
right of the territorial sovereign to regulate trade in its own territory. 

It feels it is a direct interference with trade in foreign countries for 
our law to require American parties to foreign contracts to breach such 
contracts by refraining from performance. It thinks it is also an inter- 
ference with such trade for us to require Americans to break up foreign 
combinations, such as partnerships and joint companies, which operate 
outside our borders and in accordance with foreign law. 

It is not an answer that, in the future, our courts will somehow 
be admonished to avoid interfering with the legality of contracts and 
combinations which are lawful where they are made and operate but 
that they are to be left free to punish our nationals at home for par- 
ticipation in contracts and combinations which, according to our 
notions of antitrust, restrain our foreign commerce. The effect 
would be the same—to force American parties to break contracts and 
retire from combinations into which they have previously entered, 
in the chamber’s view. 

It is only by drawing a clear distinction between operations abroad 
and operations within our borders that this interference can be 
avoided. It thinks that we should not punish our nationals for their 
participation in foreign ventures which operate abroad and are lawful 
where they operate any more than we should punish foreign nationals 
for what they are permitted to do in their own countries by their own 
laws and customs. 

The London chamber stated that it does not like cartels. How- 
ever, it believes we cannot remake the world by applying our antitrust 
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laws to foreign cartels or prohibiting our business ventures from 
participating in them and at the same time expect our trade to prosper 
to its maximum abroad. If we conclude that American participation 
in foreign cartels and trade associations does seriously prejudice our 
own rights and interests, then it seems to the London chamber that 
there is no alternative for Americans but to stay at home. 

It sincerely believes, however, that no such prejudice can result. 
On the contrary, American participation in foreign arrangements will 
not only mean more foreign commerce for us but it will enable our 
nationals to have a voice in important foreign commercial arrange- 
ments. It considers it essential that we participate actively in the 
commercial life of the world outside our borders. It feels that the 
skill and integrity of the American businessman are one of the best 
means we have of preserving peace, promoting goodwill, and estab- 
lishing a respect for a healthy capitalistic system. It feels that Ameri- 
can business should be trusted and encouraged to trade abroad in ac- 
cordance with foreign laws and customs and that, whether we like 
them or not, we as a nation must respect those laws and customs and 
not attempt to interfere with them or to destroy them. 

Conferences which were held with British businessmen supported in 

eneral the observations of the American Chamber of Commerce. 

he British businessmen do not appear to be concerned about the 
difficulties of importation of American products into England, as any 
hindrance to such American importations simply eliminates that muc 
competition. But in the area of joint manufacturing ventures and 
patent license agreements, they expressed a vital interest. Since 
an American company cannot set up a plant in England without the 
permission of the Board of Trade, the British businessman who wishes 
to have a joint venture with an American company cannot see how any 
competition is affected between the American and the British company 
by permitting the joint venture. If the Board of Trade concludes that 
it is in the public interest to permit a joint enterprise, it will grant per- 
mission not only for the American company to become a partner but 
to export at least part of the profits in dollars. Currency restriction 
is an important element in this problem. But even eliminating the 
currency restrictions, the British manufacturer who obtains a license 
to use American inventions in England does not want to be met with 
competition from America for the products which he makes pursuant 
to the license with the American manufacturer. Furthermore, the 
British manufacturer who depends upon export to various parts of 
the world will not wish to grant to an American company in the United 
States the right to use his inventions if he must also permit the Ameri- 
can to import into England. 

At the conferences in Paris and Rome with the American chambers 
of commerce, the same viewpoint expressed by the London chamber 
was reiterated. Therefore, this report will cover the viewpoints of 
French and Italian businessmen and government representatives who 
were interviewed. 

France enacted its first antitrust law on July 19, 1952, which was 
—— by a decree promulgated in August 1953. This pro- 
vides for a technical committee to inquire into cartel and monopoly 
practices. This committee reports to a commission of 12 members, 
which renders a decision. The Government is not bound to follow 
the decision, although it generally does so. Matters investigated are 
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generally of a industrywide nature rather than particular company 
practices as in the United States. It was stated that there has never 
developed any real enthusiasm for the American type of antitrust 
laws as there is no general feeling against restrictive practices. In 
fact, in times of economic crises and when there is overproduction, 
even the Government permits restrictive agreements which it believes 
beneficial to the community. The economic necessity on occasion to 
eliminate some competition was illustrated by the railroad repair busi- 
ness in which there were 40 separate concerns. In view of the nature 
of the railroad operation, and the speed with which trains now travel, 
the country did not need so many concerns, Accordingly, the Govern- 
ment asked for a reduction to 22 repair concerns and the others had to 
shift to some other form of business. This was necessary to decrease 
the cost of production as there was not enough business to keep 40 
concerns in operation. 

The Government believes it is necessary to consider many other 
factors besides the consumer. It was pointed out that in France they 
have apparently emphasized the social aspects too much, whereas in 
the United States, such as in New England, these aspects have been 
underemphaszeid. An important factor effecting competition in 
France is that the Government fixes minimum wages as well as mini- 
mum prices. French businessmen are not as dynamic as those in the 
United States and there is a tendency to have too many small firms. 
It might be more desirable to have dynamic businessmen concentrate 
some of the small firms by merger into larger units. 

Some French businessmen pointed out the necessity for some large 
companies working together to produce new developments. For 
example, in the field of petrochemicals they consider it essential for 
large petroleum and large chemical companies to work together jointly 
in order to get the benefit of an interchange of their know-how. As 
a matter of principle, the French businessmen expressed strong objec- 
tions to the United States attempting to assert jurisdiction over acts 
committed on foreign soil. 

Some French businessmen expressed the view that it was very 
difficult to make patent licenses with American companies due to the 
great deal of confusion with respect to the antitrust laws, One com- 
pany found great differences of opinion among American lawyers as 
to exclusive licenses, nonexclusive licenses, or exclusive licenses with 
the right to sell its own products in the country of the licensee. Law- 
yers for some American companies will not permit their clients to 
make exclusive licenses, while others do. This makes it very confusing 
for the French businessman in trying to negotiate the terms because 
it is difficult to know to what extent the American is acting in good 
faith in declining te grant an exclusive license in France to the French 
company. 

As a practical matter, with respect to many of the products which 
are the subject of the patent licenses there is no competition between 
the French and the American products, so that the exclusive license 
does not actually keep out any American products from France. For 
example, in connection with the manufacture of pharmaceuticals, 
there is no point to the American antitrust law insisting upon the 
right to import such products into France. In the reverse situation, 
there cannot be any competition in the United States from French 
exports because of the American tariffs. All of the European business- 
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men interviewed questioned the sincerity of the advocates of free 
competition in international trade under the antitrust laws in view 
of the high tariffs which the Americans use to keep out foreign 
products, 

Another factor which should be taken into consideration is that in 
Europe the quantities produced are generally much smaller than in 
American factories, with consequent ge costs of production. In 
many instances the cost of the French product made under an Ameri- 
can license costs more than the American-made product, so it would be 
impossible to sell it in the United States in competition with the 
American product. Some American lawyers contend that they cannot 
grant an exclusive license to a single Frénch company, but must grant 
nonexclusive licenses to any French company if it grants one. French 
businessmen cannot see how this aids competition, but contend that 
it in fact restrains competition, They pointed out, as an example, 
that DuPont had a monopoly on nylon, and granted an exclusive 
license to an English company. The result was that other English 
companies had to find a produet to compete with it; so that the result 
was the invention of dacron by an Englishman. Similarly, a German 
invented orlon to compete with dacron and nylon. If all of those 
countries had had the benefit of the nylon invention with nonexclusive 
licenses, they would not have had the incentive to seek competitive 
products and might not have come up with dacron or orlon, The 
granting of an exclusive license, therefore, forces competitors to 

age in research with resulting benefits to the public. 

They feel there are many reasons why American companies should 
be permitted to grant licenses in foreign countries rather than be com- 
pelled to engage in trade in their own products. For one thing, an 

erican company endeavoring to sell its own products in Europe 
would have to set up a sales organization. It would have to contend 
not only with competition, but with customs and practices with which 
it was not familiar. Since currency controls at the present time effec- 
tively restrain American products from being imported into most Euro- 
pean countries, it is better to permit the American company to license 
a European company and obtain what it can from royalties. It is 
much more practical than to require the American to invest its own 
capital in a manufacturing plant in a foreign country. Experience 
has shown, they contend, that an exchange of patent licenses and 
know-how by large American and European companies results in 
new developments which benefit the public. The French are anxious 
to license their inventions to Americans for use in America in order to 
obtain the corresponding benefit of American inventions for use in 
France. However, it is essential that the French licensee obtain 
some protection from importation of products of the American manu- 
facturer who grants the license, assuming that currency restrictions 
would permit such imports. If the French company is going to make 
an investment in a process or equipment to make products under an 
American invention, and perhaps also use the American company’s 
trademark, it does not wish to make heavy expenditures and build 
up a market only to have the American product come in and undercut 
it. In many industries, the French market is comparatively small, 
and it is essential to have an exclusive license for a period of at least a 
few years in order to build up the business and supply the market 
without danger of having it cut into by others. In some instances, 
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with mass production techniques, even the entire French market is 
not large enough to support economical production. In such in- 
stances, a French company would require an exclusive license in one 
or two other European countries in order to assemble a large enough 
market to make production economical. It was pointed out that the 
size of some European countries is smaller than some American States 
and that an American company would hesitate to have its sales 
limited to any one State. Until such time as there is a United States 
of Europe, the entire European continent must be considered in 
determining the extent to which patent licenses should be limited to 
particular areas. - 

They claim the hesitancy of American attorneys in allowing their 
clients to grant exclusive rights to manufacture in France has caused 
losses to the American companies. One instance which was cited was 
where a French company would not risk manufacturing under the 
American invention without an exclusive license, so the particular 
product was not made for several years. Finally a German company 
came along with a process similar to the American company and 
granted the exclusive license to the French company. The result of 
this hesitancy on the part of the American lawyers was to deprive 
their client of the benefit of royalties for several years, while depriving 
the French consumer of the benefit of the product. These products 
were absent from the French market because of the uncertainty of the 
American antitrust laws. The product was one which could not have 
been imported into France at the time. 

The Italian businessmen and Government representatives stated 
that the economic conditions in Italy are different from those in France 
and England. Since Italy has no antitrust legislation, exclusive 
dealing agreements and restrictive practice arrangements are perfectly 
legal. In fact, economic conditions in Italy resulted in legislation 
approving restrictive agreements. The crisis which turned into the 
depression of 1929 in America came much earlier in Italy. After 
World War I, the productive capacity in Italy was so far in excess of 
demand that in 1926 a law was passed which, in effect, authorized 
restrictive practices. Later the depression caused the enactment of 
laws in 1932 and 1936 specifically authorizing the formation of 
syndicates. Although these were considered temporary measures 
they are still on the books, These syndicates were encouraged to pool 
their resources for export and to control production. The Govern- 
ment actually forced industrial combinations, even making tax 
exemptions for them. The difficulty was that the industries adopted 
the parts of the laws which they liked, and ignored the other parts 
which were intended to produce certain economic results for the benefit 
of the community. However, the result is that these large combina- 
tions exist under the law but without adequate state control. 

By 1950 there was feeling that the time had come to curb the 
activities of these combines in order to overcome what many con- 
sidered to be the damage they were creating to the economy. The 
objective was not to eliminate the combines but to control them so as 
to reduce the damage they were doing. The purpose was to require 
registration and give publicity for the agreements so that the people 
would know what was going on. If the combination failed to file 
its agreement, then it would be held illegal. The proposed bill 
would have created a commission of citizens to pass on the effects of 
the operation with the syndicates. Their decision could be either to 
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control the prices fixed by the combinations or dissolve them. The 
objective was to eliminate undesirable practices—not to break up the 
combinations entirely. 

Under existing law the Italian Government does have weapons 
which it could use to limit undesirable effects of very large companies. 
For example, there is a basic prohibition of imports into Italy which 
is modified wherever the Government feels that imports are desirable. 
Also, Italy has tariffs on many products. If the Government feels 
that a large company is becoming too powerful it can allow competi- 
tive products to be brought in - rom foreign countries and also can 
remove tariffs so as to create more competition. Furthermore, the 
Government has the power to fix prices in Italy. As a practical 
matter, however, the problem would be to get governmental officials 
with the courage to take necessary steps to counteract the effects of 
large size or monopolistic practices. As in other countries of the 
world, a very large corporation has influence among legislators and 
cena officials, so that it is very difficult for the public to get 
relief. 

The Italian businessmen feel that they are affected adversely by the 
American antitrust attitude toward foreign investment and patent 
licensing. ‘They pointed out that there is a big difference between the 
Italian and the American market. The Italian market is very small 
and the risk is very great because modern techniques create mass 
production. Since a new enterprise requires such a great risk, the 
Italian company wishes to divide the risk as it is necessary to develop 
the market, which is a slow process. Another reason why an Italian 
company prefers a joint enterprise over a straight patent license is 
that the patent license would require the payment of a fixed minimum, 
plus annual royalties in dollars, and it may be difficult to obtain gov- 
ernmental permission to export the dollars. The third reason is that 
Italian companies have a very great desire to obtain American tech- 
nical assistance which they need very much. From the standpoint 
of the American company desiring to manufacture in Italy, it gains 
the benefit of having the Italian partner obtain the financial loans as 
it is easier for the Italian to do it than for a foreigner. Another im- 
portant reason is that from the standpoint of employing labor there 
is a better political and social relationship if the company is part 
Italian. The Italian confederation makes contracts for the whole 
industry and if an American subsidiary could not adjoin this combi- 
nation it would be in a very difficult position. 

In the southern part of Italy it is essential that an American com- 
pany that wishes to have a plant, join with an Italian company. 
This is because the Government has set up a Fund for the South, a 
credit agency which provides low rates of interest for Italian com- 
panies. Their purpose is to encourage industries to establish in that 
region. This agency would not give low rates to an American com- 
pany because it would be exporting the revenue, whereas the purpose 
of the fund is to encourage the revenue to remain in that area. 

As in France, the Italians pointed out that the size of the market is 
a very important factor. In some industries the Italian market is 
so small that a particular factory can take care of the demand in 
several small countries. Accordingly, it is necessary to have an 
exclusive license or a joint company in one “soft” currency country 
which can ship the products to other “soft” currency countries, such 
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as Belgium or Germany. Granting an exclusive license or setting up a 
joint company in the “soft’’ currency countries does not reduce com- 
petition from the American firm because the American cannot export 
into those countries due to the dollar shortage. 

The Italian businessman does not consider that granting an exclu- 
sive license makes for monopoly. For example, if an American 
company granted an exclusive fhecnes to an Italian company to make 
an electrical appliance, while this would preclude the American com- 
pany from shipping into Italy, the public would nevertheless have the 
benefit of competition from other appliances, both from other Ameri- 
can manufacturers and other foreign manufacturers. Since there is 
competition among the products of many manufacturers, they do 
not feel that it is essential to the enforcement of our antitrust laws 
that the Americans insist on competition in Italy between the Italian 
licensee and the American licensor. In the case of industries where 
there are several competitive appliances in Europe, it would be a 
great aid to an Italian company to get the benefit of an American 
technicque and patent license. It would create more competition 
within Europe. 

In Italy, many manufacturers are not as progressive as Americans 
in many industries, so that they would be entirely out of the market 
of some new product such as chemicals if they did not obtain licenses 
from Americans. There would still be considerable competition as 
Italian companies which did not obtain an American license would seek 
one from a German company. 

The advantages to Italy of obtaining American technique may be 
illustrated by the case of a food-packaging process. An American 
company which packages food products, such as cookies and other 
foods in attractive and sanitary packages, permitted the use of its 
methods in Italy. The result of this favorable style of packaging was 
to increase the production of certain products as much as tenfold. 

Another example of an industry where a license for more than one 
country would be essential is in machine tools. While Italy does 
make machine tools, it does not make the very high precision instru- 
ments because its market would not be sufficient to absorb the output 
of the very special machines which make them. Accordingly, Italy 
must import them from abroad. If an Italian company could obtain 
a license from an American company to make these machines, it would 
benefit the Italian economy, but it would require a license for several 
countries since the Italian market is not large enough to use the 
output of an up-to-date factory. 
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